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The quantity of legal document in Vietnam is not as abundant as in many other countries, however, the legislation document system is rather complicated and considered to be available with many contradictions, overlaps, lack of unity and synchronization. In general, laws and ordinances have not been defined in detail (“frame” law, ordinance), and need many document regulating in detail the implementation; documents regulating detailed implementation (implementing guidelines) are normally issued late
; the promulgation of effective date of implementing guidelines always faces difficulties, not corresponding to the law effective date, therefore reduce the effectiveness of laws and ordinances
. Many kind of legal document, many agencies having authority to issue legal document
 and unclear distribution of issuance authority among agencies are also the causes of the above mentioned disadvantages. 

Hereunder is the legal document making procedure applied by central governmental agencies; it shows that Vietnam is facing difficulties in completing quickly its legal system to meet the demand of international economics integration, such difficulties are not fully belong to the legal document making procedure that the Government and National Assembly of Vietnam are trying to get renovation.

1.  I. Procedure to set up, promulgate law projects, ordinance projects, resolution draft of the National Assembly, Standing Committee of the National Assembly
 

According to the Law on legal document promulgation (Law on legal document promulgation issuedin 1996 and the Law on revision of, addition to some articles of the law on legal document promulgation issued in 2002), the procedure to set up, promulgate law, ordinance, draft resolution of the National Assembly, Standing Committee of the National Assembly includes the following steps:

- Prepare plan for setting up law, ordinance, resolution (1);

- Establish Drafting Team and organize the process of law, ordinance, resolution drafting (2);

- Submit law project, ordinance project, resolution draft to the government
  (3);

- Evaluate the law, ordinance project, resolution law 
 (4);

- Government’s discussion and decision to submit the law, ordinance project, resolution draft (5);

-  National Council or National Assembly’s Council evaluates the law, ordinance project, resolution draft (6);

- Standing Committee of the National Assembly reviews, gives comment on the law, ordinance project, resolution draft (7);

- Collect suggestions from community, members of the National Assembly, National Assembly Delegate on the law, ordinance project, resolution draft (8);

- Approve the law, ordinance project, resolution draft (9).

(1) Prepare plan for setting up law, ordinance, resolution 

Decree No. 161/2005/N§-CP dated December 27, 2005 that provides detailed regulation and guideline to implement some articles of the Law on legal document promulgation (hereinafter referred to as Decree No. 161) regulates in detail the plan for setting up law, ordinance, resolution as follows: 

Ministers, Heads of ministerial agencies; Heads of governmental agencies are responsible for preparation of proposals on law, ordinance, resolution, decree making to submit the Government (suggestions on law, ordinance making made by authorized bodies according to the regulation stated in Article 87 of the Constitution 1992 and comments on law, ordinance made by members of the National Assembly are all sent to the Ministry of Justice for submission to the Government)
.

Ministry of Justice prepares Government’s proposal on law, ordinance making plan that will be reviewed by the Drafting Team. Ministry of Justice submits the same to the Government. Then, the Government Office verifies such draft and send it – together with their report, to Members of Government for getting opinions, collects comments and reports to the Prime Minister for reviewing, presenting at the Government session.

Upon the Government’s approval on the law, ordinance making plan, the Minister of Justice will be on behalf of the Government - submit the proposal to the Standing Committee of the National Assembly. Legal Committee presides, cooperates with other committees of the National Assembly, National Council verifying the Government’s Proposal on law, ordinance making plan as well as law, ordinance making initiative of other bodies. After that, Standing Committee of the National Assembly prepares law, ordinance making plan and submit the same to the National Assembly for decision.

(2) Establish Drafting Team and organize the process of law, ordinance, resolution drafting 

Establishment authority, task of the Drafting Team is in accordance with regulations stated in the Law on legal document promulgation. The Drafting Team shall carry out many tasks, such as: summarize law implementing situation, evaluate current applicable legal document relating to project, draft; investigate, assess current social relation situation relating to the content of project, draft; arrange study on information, materials, international treaties that the Socialist Republic of Vietnam has signed or jointed relating to the project, draft
. 

During drafting process, the Drafting Team is responsible for getting comments from relevant agencies, organizations, individuals and subjects directly effected by the project, drafts; proposing the Prime Minister for publishing the project, draft on mass media, internet for contribution of agencies, organizations, individuals.

 (3) Submit law, ordinance project, resolution draft to the Government, Prime Minister

 Before official submission of project, draft according to Decree No. 161, Government Office – the presider, co-operates with Ministry of Justice and Drafting Team reviewing the project, draft before its submission to the Government, Prime Minister. 2 possibilities may happen:

(i) In case the Government Office, Ministry of Justice and Drafting Team unanimously agrees on the submission of project, draft to the Government, Prime Minister, following procedures shall be applied:

- Government Office presides, co-operates with Drafting Team arranging meeting to introduce contents of the project, draft to representatives of ministries, ministrial level agencies, governmental agencies, relevant agencies and organizations. 

- Such agencies and organizations study and send official comments in writing to the Drafting Team, Government Office for summary and completion of final project, draft in order to submit to the Government.

- The Drafting Team is responsible for study, acquire opinions from agencies, organizations in order to revise project, draft before sending the same to the Ministry of Justice for evaluation.

 (ii) In case the Government Office, Ministry of Justice and Drafting Team can not reach agreement on the submission of project and draft to the Government, Prime Minister, then the Government Office will report the same to the Prime Minister for consideration and decision.

 (4) Evaluate the law, ordinance project, resolution draft

The Ministry of Justice is responsible for evaluating project, draft of legal document prepared by ministries, branches
; in case the Ministry of Justice is the presider of the draft, the Minister of Justice will establish an Evaluation Council to evaluate the project, draft. Evaluating orders, procedures are clearly defined in the Regulation for legal project, draft evaluation issued by the Prime Minister in 2007.


        The preparation procedure of the Government is also available with a step for Government Office evaluating legal project, draft after the submission by Drafting Team to the Government
.

 (5) Government’s discussion and decision to submit (or not submit) the law, ordinance project, resolution draft

In general, law, ordinance project, resolution draft that fully comply with regulated procedures will be reviewed and passed by the Government at plenary session. Project reviewing and approving procedure is carried out in accordance with Government’s Working Regulation. After the Government’s decision on submission, revision will be taken to legal project, draft upon the Government’s discussion & approval (the Drafting Team is the presider and co-operates with Government Office and relevant agencies to complete the project, draft, then reports to Prime Minister).

 
(6) National Assembly’s Council  evaluates the law, ordinance project, resolution draft

...

(7) Standing Committee of the National Assembly reviews, gives comments on the law, ordinance project, resolution draft

According to the Law on legal document promulgation, before being submitted to National Assembly, National Assembly’s law project, resolution draft shall be reviewed by Standing Committee of the National Assembly for opinion contribution. The agency who submits law project, resolution draft is responsible for studying, gathering comments from the Standing Committee of the National Assembly and arranging correction to law project, resolution draft. 

(8)  Collect suggestions from community, members of the National Assembly, National Assembly Delegate on project, draft 

During the preparation process, if being accepted by Standing Committee of the National Assembly, such project, draft will be sent to members of the National Assembly, National Assembly Delegate for opinion contribution. National Assembly Delegate is responsible for arranging discussion on project, draft at locality and sending minutes to National Assembly’s Office for studying & revision of the document by the submitting agency together with evaluation agency. 

Standing Committee of the National Assembly often arrange meeting to collect comments from member of the National Assembly after the project, draft has been submitted to Standing Committee of the National Assembly, National Assembly. After getting comments from member of the National Assembly, relevant authorities study and acquire the same to revise project, draft.

 (9) Approve the project, draft 

The order to review and approve law project, resolution draft by National Assembly has been regulated in Articles 45, 45a, 45b and 46 of the Law on Legal Document Promulgation. According to those regulations, law project  and resolution draft may be reviewed and approved by the National Assembly at one, two or more sessions depending on its complication level. In fact, the National Assembly often approves the law on revision of/addition to some articles at one session, otherwise most of the law takes two sessions for reviewing & negotiating.

Order to review and approve ordinance project, resolution draft by Standing Committee of the National Assembly has been regulated in Articles 47 and 48 of the Law on Legal Document Promulgation. According to those regulations, ordinance project and draft resolution may be reviewed and approved by Standing Committee of the National Assembly at one or two sessions according to regulated order.

2. II. Process to set-up, draft resolution, decree by the Government 

After the law, ordinance projects has been approved by National Assembly,  Standing Committee of the National Assembly, the Government arranges implementation and issues document to regulate in detail and provide implementation guidelines. The Government also issues decrees depending on its own authority and decrees in the field of law, but agreement from Standing Committee of National Assembly is a must. 

According to current applicable regulation, the procedure to set up draft resolution, decree of the Government includes the following main steps: 

I. Prepare plan for setting up resolution, decree (1);

II. Establish drafting team and organize the process of resolution, decree drafting (2);

III. Arrange appraisal, evaluation (3);

IV. Review, approve by the Government (4)

(1) Prepare plan for setting up resolution, decree 

According to regulation, order to prepare plan includes the following steps:

- Ministers, Heads of ministerial level agencies; Heads of governmental agencies are entitled to propose plan for Government’s resolution, decision making in order to submit the Government; leaders of social organizations, economic organizations and individuals have the right to make petitions on the Government’s annual plan for resolution, decision set-up and send the same to the Office of Government, Ministry of Justice earlier than November 05 of the previous year.
. 

- The Office of Government presides, co-operates with Ministry of Justice and relevant authorities to prepare three month plan, six month plan and annual plan for Government’s resolution, decision set-up.

- The Office of Government presides, co-operates with Ministry of Justice to organize meeting with participation of representatives from relevant agencies, organizations to review suggestions, petitions on the Government’s resolution, decision set-up. Agencies, organizations who suggest Government’s resolution, decision set-up shall assign representatives to speak about their own suggestions, petitions.

- The Office of Government prepares proposal on Government’s resolution, decision set-up plan and sends to ministries, ministerial level agencies, governmental agencies for comments.

- The Office of Government presides, co-operates with Ministry of Justice to adjust the Proposal and submit its to the Government at the end-year regular meeting.

 (2) Establish drafting team and organize the process of resolution, decree drafting by the Government

Similar to the procedures of law, ordinance making, after its establishment - the Drafting Team shall have to carry out many tasks
. During the drafting process, the Team has to collect comments from relating agencies, organizations, individuals and subjects directly effected by the project, drafts; propose the Prime Minister for publishing the project, draft on mass media, internet for opinion contribution of agencies, organizations, individuals. 

 In fact, opinion collection is mainly taken by the Drafting Team with the following steps: the Drafting Team invites representatives from Ministry of Justice, Government Office, ministries and branches participating in the meeting to contribute comments to the draft or the Drafting Team sends correspondences to ministries, branches for opinion contribution. After that, the Drafting Team studies all the comments and makes revision to the draft. 

(3) Appraisal, evaluation of the Government’s resolution, decree draft  

After getting comments for resolution, decree draft, the Drafting Team submit resolution, decree draft dossier to Ministry of Justice for appraisal (the Ministry of Justice establishes the Appraisal Council to appraise draft of the Government’s legal document prepared by the Ministry of Justice) according to the appraising content regulated by law
. 

After resolution, decree draft of the Government has been appraised, the Drafting Team must study, acquire and explain appraising comments for the Government’s  resolution, decree draft from the Ministry of Justice. In case the Drafting Team does not agree with the appraising comments from the the Ministry of Justice, then the same will be reported to the Government for consideration and settlement. 

Then, the Drafting Team sends the dossier to the Government Office for approval from the Government. The Government Office will assign one unit to evaluate (normally be the Law Making Section presiding, co-operating with specialized sections of the Government Office). The Evaluating Section will examine the conformity of drafting orders, procedures, constitutional and legal nature, unification of resolution, decree draft, its conformity to policy, guideline of the Party, guiding viewpoint of the Prime Minister.

(4) The Government reviews, approves the resolution, decree draft  

In case the resolution, decree draft does not meet the said procedure (e.g. being not available with comments from relevant agencies, organizations, individuals, has not been evaluated by Ministry of Justice or Appraisal Council – in respect of the draft prepared by Ministry of Justice) the Government Office will return the same to the Drafting Team for correction. 

If the draft has been prepared in accordance with legal procedure and content, then the Government Office will submit and request Prime Minister or Deputy Prime Minister who is in charge of this matter to make presentation of this draft to the Government’s Session for opinion contribution from Government’s members or draft’s approval or not approval. 

In case Prime Minister or Deputy Prime Minister who is authorized by the Prime Minister to be in charge of this matter do not agree with the same, then the Government Office will return the dossier to the Drafting Team for revision and correction according to comments from the Prime Minister or the Deputy Prime Minister. If the Prime Minister agrees with resolution, decree draft, the Government Office will send such draft to members of the Government for reviewing & comment contribution at the plenary meeting of the Government.  The Government reviews and approves the draft of resolution, decree according to Article 64 of the Law on Legal Document Promulgation.

However, it is the fact that the approval of resolution, decree according to the above mentioned orders is not often because every year, the Government has to promulgate hundreds of resolutions and decrees, review and submit National Assembly, Standing Committee of the National Assembly tens of projects on law, ordinance, as well as review hundreds of executing and managing projects. Whilst,  the Government has only one regular meeting of 2 – 3 days every month, therefore, not all of the Government’s resolutions, decrees are passed according to the said Article 64. 

In fact, the Government Office often send comment cards to members of the Government where summarize briefly about the main issues, pending items of the resolution, decree draft so that the Government’s members can contribute their comments. After getting comments from Government’s members, the collection of these comments will be sent by Government Office to the Drafting Team for further revision and explanation to the Prime Minister. If there is no apposing comment to the resolution, decree draft, the Government Office will submit the same to the Prime Minister for promulgation. 

3. Procedures to set-up decision, instruction by the Prime Minister

According to the current applicable regulation, the preparation and issuance of decision, instruction by Prime Minister follows the following order:

- The drafting of Prime Minister’s decision, instruction will be assigned and directed by Prime Minister. The preparation of Prime Minister’s decision, instruction draft will be assigned by Prime Minister to a Minister/Head of ministerial level agencies (the Drafting Team is established only in case of complicated document). 

- Minister, Head of ministerial level agency; Head of governmental agency who is assigned by the Prime Minister to preside over the document preparation is responsible to summarize the law implementing situation, investigate and evaluate the current social relation situation, research information and data relating to the draft content; prepare draft content, compile and adjust the draft; collect comments, prepare statement and document relating to the draft. 

- Depending on the nature and content of decision/instruction draft, the drafting agency collect comments from National Council, Members of Government, Chairman of provincial people’s council, Chairman of provincial people’s committee and relevant agencies, organizations and individuals. 

Depending on the nature and content of decision, instruction draft, the Prime Minister assigns the Government Office to publish the Prime Minister’s  decision, instruction draft on mass media, internet for contribution of agencies, organizations, individuals.

- Ministry of Justice is responsible for evaluate the Prime Minister’s  decision, instruction draft.

- The drafting agency adjusts the draft and makes report to the Prime Minister about opinions from relevant agencies, organizations, individuals. 

- The Prime Minister reviews and makes signature to the decision, instruction.

4. Procedures to set-up decision, instruction, circular by Minister, Head of ministerial level agency 

   The process of preparation, issuance of legal document by Minister, Head of ministerial level agency includes the following steps:

- The preparation of draft for decision, instruction, circular by Minister, Head of ministerial level agency is assigned by Minister, Head of ministerial level agency to an entity of Ministry, ministerial level agency (normally Drafting Team is not established; Minister may directly give instruction to the drafting process). 

- The entity who is assigned by Minister, Head of ministerial level agency to carry out the preparation will summarize the law implementing situation; investigate and evaluate the current social relation situation, research information and data relating to the draft content; prepare draft content, compile and adjust the draft; collect comment, prepare statement and document relating to the draft according to the instruction of Minister, Head of ministerial level agency.

- The legislation department of the ministry, ministerial agency evaluates the draft of legal document

- Entity who prepares draft submit the same to Minister, Head of ministerial level agency for reviewing and making signature for promulgation.

5. Procedures to set-up legal document by other central state agencies

 Besides the above mentioned forms, legal documents issued by central state agencies also include the document issued by Council of Judges – People’s Supreme Court, Director of People’s Supreme Procuracy, President of People’s Supreme Court, joint-legal document.

According to the Law on Legal Document Promulgation, there are two types of joint-legal documents: the first type is joint-document between/among state agencies including joint-document among ministries, ministerial (e.g. between Ministry of Justice and Ministry of Public Security, Ministry of Natural Resource-Environment and Ministry of Finance, etc.); and joint-document among judicial agencies (e.g. between People’s Supreme Court and People’s Supreme Procuracy) or between these two judicial agencies and ministry, ministerial level agencies (e.g. People’s Supreme Court, People’s Supreme Procuracy, Ministry of Justice and Ministry of Public Security, etc.). The second type is the joint document between state agency and social-political organization (e.g. inter-circular between People’s Supreme Court and Vietnam Fatherland Front, inter-resolution between the Government and Vietnam Fatherland Front). 

The law does not regulate the specific procedure for preparation of joint-legal documents, but in fact the applied order, procedure to set up and promulgate such kind of legal document is similar to the legal document issued by Ministers or Government (if the Government is one of issuing parties).

�	 That leads to the fact: law implementing waits for decree, decree waits for Prime Minister’s, Ministers’ guideline; local authorities wait for Ministers’ guideline, etc.


�	Presently, according to the current applicable law, among more than 20 types of legal document issued by eligible authorities with different legal validity order, apart from constitution, there are 8 types of legal norms (law, resolution, ordinance, order, decision, decree, circular, instruction); each authority issues from 2 to 3 types of document.  


	The law making agency (Ministry of Justice) is now proposing to simplify the legislation system by a regulation that each legal document maker should issue only one kind of document instead of 2 or 3. For example: National Assembly should only issue law besides its promulgation of constitution; Standing Committee of the National Assembly should only use Ordinance, Government should only issue Decree.


�	 The legal document system includes: constitution, law, resolution promulgated by National Assembly; ordinance, resolution issued by Standing Committee of the National Assembly; order, decision issued by President; resolution, decree issued by the Government; decision, instruction issued by the Prime Minister; decision, instruction, circular issued by Minister, Head of ministerial level agency; resolution issued by Council of Justice – People’s Supreme Court; decision, instruction, circular issued by Tribunal President of People’s Supreme Court, Director of People’s Supreme Procuracy; resolution, inter-circular issued by governmental authorized agency or co-issued by governmental authorized agency and social-political organization; resolution issued by people’s council of provincial, district, commune level; decision, instruction issued by people’s committee of provincial, district, commune level.





�	  The Government submits more than 90% of law, ordinance projects, resolution drafts, therefore, we will present hereby the procedure for setting up project, draft document submitted by the Government only.


�	 This step is not carried out for the projects, drafts those are not submitted by the Government 


�	 Regarding projects, drafts those are not submitted by the Government, the Government will make comments on the  projects’, drafts’ content 


�	 Suggestion, recommendation on law, ordinance, decree making must clearly define the necessity of the document issuance, objective and regulating extent of the document; major point of view, main content of the document; forecast on socio-economy impact; expecting time for document submission; financial source, man-power and other resources to ensure the document implementation


�	 Refer the Organization and Operation Regulation of the Drafting Team promulgated by the Prime Minister in 2007 for further information.


�	 Article 29 of the Law on legal document promulgation, Article 29a, 63 and Article 65 of the Law on revision of/addition to the Law on legal document promulgation.


�	 According to Item 6 Article 2 of Decree No. 18/2003/N§-CP dated February 20, 2003 issued by the Government stipulating function, responsibility, right and organization structure of the Government Office and Decree No. 161/2005/N§-CP dated December 27, 2005 stipulating details and guidelines for implementing some articles of the Law on legal document promulgation.


�	 Article 16 Decree 161.


�	 Refer the Regulation on establishment & operation of the Drafting Team.


�	 Regarding evaluation orders, procedures, please refer the regulation on evaluation of project, legal document draft prepared by the Prime Minister in 2007.
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